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Important Circular
(Through website only)

No. AN/X/10062/6/2016/CAT/SVP Dated 28.02.2017
To,
The All PCsDA/CsDA

Subject: Hon’ble CAT, Mumbai Bench and CAT, Chandigarh Bench Judgements dated 02.01.2017
& 04.01.2017 respectively:- Communication thereof.

3k % % 3k %k %k %k ok %k %k k

The undersigned is directed to forward herewith for information copies of order dated
02.01.2017 delivered by Hon’ble CAT Mumbai Bench and order dated 04.01.2017 delivered by
Hon’ble CAT Chandigarh Bench. The orders of Hon’ble Tribunals, in transfer cases, which are as
per the department policy, are self explanatory. The contents of the above orders may please be
taken note of and brought to the notice of the Counsel(s) defending the UOI/Department in
similar type of cases before different Hon’ble Tribunals / Courts.

Post copy of this communication may please not be awaited.

28~ .20
ndeep Lakhanpal)
SAO (AN)

Phone No. 011-25665500/55, 25665554 e-mail : admnx.cgda@nic.in website: cgda.nic.in
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CENTRAIL ADMINISTRATIVE TRIBUNAL

N BOMBAY BENCH, MUMBAI. R

NO. CAT/MUM/JUDL/OA Lflm//é and Lms//élDATEl fs JL,o( ( |9»
From P S

hY
] } %
W /o4
-

f & ¢

The Registrar,

Central Administrative Tribunal

Bombay Bench,

Gulestan Building No. 6., 3% /4% floor,

Dr. Ghanshyam Talwatkar Marg, (Prescot Road),
Fort, Mumbai — 400 001.

_Hhreym g8 HAR

L4

To ERECER

1 shri/smt. B Lehis & o7 ColY dudﬂm»w

Advocate for the Applicant. \ ‘2//”-‘
2~ shri/smt. £. ¢ foarwal \7 b2 CO@ 7“"”’”%>
w//////’ Advocate for the Respondents. k (\ v
e - - s \ “ ‘ 2

™

Subject :-- OA No. 494//¢ oand . 4us/l.

N AH- S. V. fh¥d/kcq— andlakf = lmMAppllcantwu4wwmﬂ 
i
_Blo ordpance’ FElory aq.  Respondents. .. ..
Sir,

T. .am directed to fo*ward the accompanying

of Judgement dated Qj//ZJ/Qﬂ/é , issued by this
Tribunal, in the above matter. '

;;;Xqurs faithfully,A

»OrreruTrdgs emelt
&~QA-Coppr ;

-FOR: REGISTRAR- .
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] OA.No.444/2016 & 445/2016

i
i

i
CENTBAL ADMINISTRATIVE TRIBUNAL,
MUMBAI BENCH, CAMP AT NAGPUR.

O.A.No.444/2016
and
O.A.No.445/2016

Dated thisbJﬁDVWSAQ7the 1i§ﬁay of December,2016.

Coram: Hon'ble Shri Arvind J. Rohee,
Member (Judicial) .
Hon'ble Ms. B. Bhzmathi,
Member (Administrative) .

(0.A.No.444/2016) ;

1.Shri Shravan Vithoba Pardikar,
age 54 yearé, workingi in the post
of Senior Audltor,
Accounts Offlce, O.F.: Chanda, R/0O, Plot No.25,
Sanmarg Nagar, Hudkeshwar Road, ‘
Nagpur-4400034.

2 .Mahendra Charansingh Pendar,
age 52 years,

—~wWorking in the post of Senior Audltor,

”ounts Office, O.F. Chanda,

worklng in the post of Senior Audltor,
Accounts Office O.F. Chanda,

R/O. Flat No: 102, Plot No.237/A-B,
New Amar Nagar, Nagur-440034. "

4.Sureshrﬁadaﬁﬁao Khapre,
age 42 years, - |
worklng in .the post of Senior Auditor, i
Accounts Offlce, O0.F. Chanda,
R/0. Itwari €ity Post:iOffice,

tharaskar Road Nagpur 440002.

5}Rav1ndra.Sh1vshankar Dhakate,

Tage 44 years, y :
worklng in - the post of Senior Auditor,
Accountsi Offace, O.F. :Chanda,

R/C, 0ld Mangalwadi, ; |

Near Chlnteshwar Mandlr,
JItwari, Nagpgr 440008%

6lglp1n Popatlal JOShl,;
'~ age 57 years;
- working in the post of Senior Auditor,

SEHEIE | 4 g S




2 0OA.No.444/2016 & 445/2016

Accounts Office, O.F. Chanda,
R/0, Parshva Apartment,
Nikalas Mandir Road, -

Itwari, Nagpur-440008.

7.Anantkumar Anandrao Kumbhare, !
Age 48 years,
working in the post of Senior Audltor,
Accounts Office, 0.F. Chanda, o
R/0. Plot No.100, Chikli Road,
Manewada, Nagpur-40024.

8.Narendra Kehsvrao Khadtarkar,
age 45 years, -
working in the post of Senior Auditor,
Accounts Office, 0.F. Chanda,
R/0O, At Post: Patansaongi, _
Tahsil:SaonéT, District Nagpur-441113.

9.Thameshwar Waghmare,

~age 58 .years,
working in the post of Senior Auditor,
Accounts Office, O.F. Chanda,
‘R/0Q,"-Plot No.55,

‘Somalwada, Nagpur-440015.

10.Suresh Ramaji Darukar,

_age‘57‘years,

Tworking in ithe post or Senior Auditor,
Accournts Offlce, O.F. Chanda,
R/O, Plot No.19, Shiyv Shakti Nagar,
Manewada, Nagpur-440034.

11l.Deodatta Dﬁénanjay Bakde,
.age 52 yedgb,
%worklng in {the post of Senior Auditor,
jApcounts.Offlce, 0.F. Chanda,
R/0, Plot No.102, Pande Layout,.
JKhamla, Nagpur 440025.

124R1tesh Nandkumar Kotangale, = q N\
age 44 ‘years, i
working in jthe post of Senior Auditor,
Accounts Office, O0.F. Chanda,
‘R/C,Anand .Road, Indora,
Post Bezonbagh, Nagpur-440004.

13.Ravindra Rachpalsingh Pathania, v , :
‘age 52 years, . I ' . :
.working in. the post of Senior Audltor, 3
‘Accounts Office, O.F. Chanda, :
.R/0, Plot i 74, Bupesh Nagar,
Boargaon, :Nagpur-440013. '

&
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3 OA.No0.444/2016 & 445/2016

14.Gajanan Pandurang Gonnade,

age 51 years,

working in the post of Senior Auditor,
Accounts Office, O.F. Chanda,
R/0, Flat No.105,
Techops Tower, Umred Road,
Nagpur-441204.,

Zpplicants.

(By Advocate Shri B. Lahiri)

Versus
(OA.No.444/201%6)

1.Union of India, through '
The Controller General of Defence,
Accounts (CGDa),
Ulan Batar Road,
Palam, Delhi Cantt.110 010.

ro

.Principal Controller of Accounts (Fys.),
10/A, Shaheed K. Bose Road,
Keolkata-700 001.

ntroller o1c Finance and Accounts (Fys.),
"“ts Office,

'Ambajh‘rl, Nagpur 440 021.

'fTCdntroller of Finance and Accounts (Fys),
iccounts Office,
Ordnance Factory Chanda,
Bhadrawati, District- Chandrapur-442 501.
L B Respondents.
{By.Advpcateyghxi R.G..-Agarwal) : = :

‘WITH

(OA.No.445/26;6)

1.Anant Manonai Tamboli,

age 56 years, -

working in the post of Senlor
,Audjtor, Accounts Offlce,

O.F. Varangaon,

R/0, Flat No.101, Vidisha Appt..,

+Khare Town, Dharampeth Nagpur 440010

.Raju Bhakrusao Mahajan,'

age 55 years,

working in the post of Scnlor Audltor,
Accounts Offlce, O.F. Varangaon, R/O,
Jagnath Budhwari, Bajlrao Line,
Nagpur 440013. :

3 Someshwar Narayan Chhapparghare,

N

B

B
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age 51 years,,

working in the post of Senior
Auditor, Accounts Office,

O.F. Varangaon, R/O, Plot No.17,
Godhni Road, Zingabai Takli,
Nagpur-440030.

.Sidnath Damodar Kamble,

age 57 years, T
working in the post of Senior

Auditor, Accounts Office,

O0.F. Varangaon, R/0, Plot No. 21,
Joshiwada, Post Bhagwan Nagar,
Nagpur—-440027.

-Durgadas Laxman Ahir,

age 41 years,

working in the post of Senior
Auditor, Accounts Office,

0.F. Varangabn, R/0, Plot No. 1566,
Maharshi Dayanand Nagar, Binaki Road,
Nagpur-440017.

.Applicants.

{By Advocate Shri B. Lahiri)

fip A No. 445/2016)

versus

rﬂ

UnWOn of Indla,‘throughg’

-;The Controller General of Defence,

[N

Accounts (CGDR),
Ulan Batar Road,
Palam, Delhl Cantt. 110 010.

,Prﬁncipal Controller of Accounts (Fys.),

10/4,. Snabeed K. Bose Road,
Kolkata- 700 001.

.Controller of Finance. and Accounts (Fys.),

Accounts Offlce,
Ordnance Factory
Ambajhari, Nagpur-440 021.

.Asstt. Controller of Finance and Accounts

“ (Fys), Accounts Office, "

Ordnance Factorv, Varangaon 425308.
.Respondents.

(By Advocate Shrl R.G. Agarwal)

Order reserve:

rved, 24.11.2016
Order delivefea on : .12.2016
’ ORDER

Per Hon ble Shri Arvind J. Rohee, Member (J)

Thls common order w1ll govern and

3
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5 0A No0.444/2016 & 445/2016
digpose off the above referred two Original
Applications'in which the applicants are similarity

placed and have sought same relief against the

respondents.

2. ':The appl;cants in OA 444/2016- are
presently working aé Senior Auditors in Accounts
Office, Ordnance Factory, Chandé, Bhadravati,
District Chandrapur, whereas the applicants in
OA.No.445/2016 are working in the séme capacity in
Accounts; Offiée, Ordhénce factory,: Varangaon in
Bgysawal Tahsil of Jalgaon District. Applicants in
bd;h the OAs have completed minimum 2 vyears of

fvice at their respective stations, which are

tedly recognized as hard tenure stations as
’lransfergpblicy. Fugther applicants in both the |
UAs applied for their tiansfer to Ordnance Factory,

Ambajhari/Kamptee Nagpur in the same capacity, on
I

cQﬁﬁletion oé;prescribéd tenure“ih-respective hard 
stétions. i

3. E fgaccording% to applicants their names -
have been i%éluded i% ithe list eof volunteers E i
maintained biithe respo%d?nts for the year 2014 and

2015;Hin Eﬁérlater yeqrb'the applicants case was

recommended for transfer, éubjeCt to availability

df?vacancy: fhe brder to this effectéwas issued by

the :office offrespondeﬂt no.1l and férwarded it ®o

the ‘respondent no.2 for its compliance.

E
-
=



6 OA.No0.444/2016 & 445/2016
4. Applicant's grievance is that inspite
of the orders having been issued by the higher
aﬁ£horities, respondent no.3 in both the OAs failed
to comply with it and the appropriate trénsfer
orders are not issuéd SO far. ©On representations
made, the respondent no.l Vide impugned order dated
08.06.2016 (Annexure A-1) had given evasive reply,
by stating .that the matter is still under
consideration of Competent Authority and it will be

settled as pér administrative feasibility - under
intimation to all concerned.

SjE: .Aggrieved. b; it  the applicants
approached this Tribunél by filing joint Original
Appllcatlons for seeklng ﬁhe follow1ng reliefs:

(a) Direct respondent no.2 to
issue. transfer and relieving
order.of the applicants as per
the direction issued by Hgrs.

weo . Office vide thelr letter dated
1.123.03.2016 (Annexure’ A9) : in
compliance with the transfer
policv notified in the D.A.D.

) Office manual in respect of
%5 transferrlng/repatrlatlng staff
to their choice station on
completion of prescribed tenure

at Hard/tenure station. C e

(b) : Declare that the appllcants
are entltled to be considered
for transfer_ to their ' home
-tows/chnlce station of their
completion of prescribed tenure
at = . hard/tenure station
Varéngaon.

(c) Grant any reJJef deemed

- fit and pProper in the facts and
01rcumstances of the - case
1nclud1ng CoOsSts. ”

AR b g
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7 OA.No.444/2016 & 445/2016
6. The above reliefs are based on the
following common grounds as mentioned in para no.5

of the OAs. The same are reproduced here for ready

reference: - _
“5.1 That the ingction —irr—tmm——""—="""
matter on the part of
respondent no.Z2 in spite of a
cliear cut and persistent
direction of HQrs. To 1issue
release orders of the

applicants 1is totally unheard
of and smacks of arbitrariness
besides they are wholly illegal
being contrary to the transfer
policy notified in D.A.D.
Office Manual.
5.2 That the. norms laid down
H in . the Transfer Pclicy have
been stabilized and have ceased
to ° be of transitory
sdgnificance. These norms serve
he purpose of filing the gaps

the area or wide
cretionary powers conferred
the administration.- The

provisions 1in the manual are
the part and parcel of the
internal administrative
brocedure of the part and _
Defense Accounts Department. ' ' :
The norms set out therein 1ays e ' $
down  some criteria to be
followed by the  competent
authorities | in discharging
their functions. so that there
may -~ be somé .uniformity of =
approach in: - disposing - of
similar cases by them. The
respondents cannot be - allowed
to L.flout these norms so
blatantly and ‘arbitrarily under
the pretext of ‘'administrative
feaéibility'. The . genéral
principle of law is that
.conferment of an arbitrary;
sweeping, uncontrolled
discretion on an administrative
authority violates Article 14
as ‘it creates danger - of
discrimination among those

g

R TR e
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8 OA.No.444/2016 & 445/2016

similarly situated which is
subversive of the equality
doctrine enshrined in Article
14 as glaringly visible in the
instant case.
5.3 The impugned inaction of
respondent no.2 1is otherwise
bad and unsustainable in law.
" Hence necessarv_intervention to
give complete justice to the
applicants is an Jjudicial
necessity in the facts and -
circumstances of the case.”

7. On notice the respondents appeared
and by a common reply dated 18.11.2016 resisted the
OAs by denying all: the adverse averments,

contentions and grounds raised in both the OAs. It

iéwdenied that the respondents have given evasive

répiyz_ to the online grievance applications
submiﬁéed by the applicants. The .applicants are
,:vseeking necessary directions to respondent no.2 to
issue trénsfér order in terms of the order dated
22.03.2016 issued by respondent ﬁo.lz(Aﬁnexﬁre A}Q
and Annexure ﬁ;l). It is étated that since transfér

order in respect of the applicants could not be

issued due to administrative non—feasibility_ and’

the matter ié. still under consideration of the

Competenf Aughbrity, there is no substance in ‘the
OAs. | »

8. ; jit is stated that as per. directions
issued by Heéd-Ouarters Office vide letter dated

22.08.2016 (Annexure A-2) the respondent no.?2

1

issued létteridated 03.10.2016 (Annexure R-3) to
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the respondent no.3 Controller of Finance and

Accounts Ordnance Factory, Ambajhari, Nagpur with a

request to 1issue transfer order as per the

provisions contained in para 13.4 of the transfer ’ -
policy dated 28.03.2014 (Annéxure R-4), in respect
of ten officials out of 28 individual, as referred
in Head éuarters Office letter dated 22.03.2016
(Annexure A-9), on ‘ repatriation from -
Chanda/Varangaon/Bhandara to their choice stations
i.e. Accounts Office, -Ordnance Factory, Ambajhari,
Nagpur. It is, however, requested that 10

individuals as enlisted in Annexure B to the said

lette; may be transferred to the affected stations

fcement of individuals listed in Annexure a.
the respondent no.1 "and 3 were also
&d to consider repatriation of remaining 18

individuals as listed in Annexure C of the said

letter'tOftheir'choice statféns, since they have

a%ready~ combieted pﬁescribed. tenure in hard

sﬁations.é Fgfther, Controller of Finance .ahd

Accounts, .Ordﬁance Facﬁory, -Kirkee,ijune is also, o '\x
requested viaé letter déted 18.10.2016 (Annexure R-

5 to expléfe fhe feasibility of" ‘transfer of-

1

volunteers to Ofdnance Factory, - Chanda, Varangaon

Sl i i i

and Bhandara from Kirkee group of factories.

IR

9. Tt is stated . that since - the

-

applicants: haMé completed'the preséribed'tenure>at

— , ,

f}"fimmﬁwl\wmwi”w PR CEETRE



10 OA No.444/2016 & 445/2016
hard stations viz. Varangaon and Chanda
respectively, their request for transfer to the
place of their choice was Sympathetically
considered and necessary orders were issued..It is

+ + A+l 1N
stateda —-thnat—38

W
|
)
-
|

Station seniors were ordered for
the command transfer and 128 individuals were
granted exemption from transfer, subject to
periodical review. Repatriation of applicants to
Ordnance Factory, Ambajhari, Nagpur could not
materialize dpe to acute deficiency in working
strength at that point of time at Ordnance Factory,
Vgranga‘on, Chanda and for non availability -of
considg‘rable number of volunteers for Varangaon and
Ch‘ana‘; stations. Hence, vide letter dated
22.03.2016 issued by Head Quarter office to ‘the
respondent no.2, 28 representations for posting on
repatriation to Ambajh"ari_, Nagpur from different
hard tenure :s}tatic_)ns Qamely Chanda, Bhandéra and
Varangaon‘wepe.conside:ed. The respondent' no.3 was
also requ'jest?d vide letter date.d 02.11.2015 +to
consider-trar.xs,fer of the individuals subject to
pilacement of Suitable - substitutes. Hence
direction/reqﬁést of r:esvpondent no.l and 2 was
conditional a;nd not .voluntary. It is also stated
that placemer;:t.-of substitutes to the.hard tenure
stations preéeﬁtly not: being feasible, trapsfer

orders in favour of appliCants could not be issued

VA

it
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11 0OA.No0.444/2016 & 445/2016
by the respondent no.2.
10. It 1is stated that the working
strength of Senior Auditors/Clerks in the Accounts
Office, Ordnance Factory, Ambajhari Nagpur is 58,
details of which are given in (Annexure R-8). It is
stated that ambngst them 21 individuals being about
56 years of age are exempted from transfer as per
existing transfer policy. 5 individuals out of the
above 21 were directed by the Head Quarter Office
in the year 2013-2014 for their transfer from
Ambajhari. ‘However, this order could not be

implementated by respondent no.3 for shortage of

staff.

It is further stated that 10

ials- have " already " been ordered by  Head
ngﬁéé& Office or by the respondent no.3 for their
transfer from Ambajhari and 2 individuals have been

exempted from their transfer as per recommendation

of DAPB. These orders also . could not be
implemented.
12.. - Out of remaining 25 individuals (58—

21+12), 7. individuals did not come under the
purview -of transfer policy, 'haﬁing been joined

after April 2014. 7 individuals have already been

‘volunteered through yearly volunteers list of 2016

for repatriation to their choice station other than -

Chanda/Bhandéré/Varangaon. Further, one individuai
Ty ; : .

il

::&
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12 OA.N0.444/2016 & 445/2016
had already served in hard tenure stations twice
and hence he is ineligible from being posted again
to hard tenuré Station as per transfer policy.

13. ’ This beiﬁg so the factory strenéth of

= Wa}

'}Swﬁ5@=ZL+LL*7+I) station seniors remained to be

considered as replacement of 28 individuals for
whom Head OQuarter Office has issued directions for
repatriation to Ambajhari station. Hence, it is not
administratively feasible for the respondént no.3
to issue applicants transfer order and hence it is
still kept under consideration. In view of this the
iép;gped order cannot be said to be illegal,
'arﬁitféfy Oor improper.

' !
14. :H > It is further stated that as per f
Ej;di:gééiﬁes' issued by Head Quarter Office vide !
letter déted 22.08.2016, the respondent no.2 issued
order dated Q3.10.2016 to respondent no.3 with the
request toé issue transfer order as per provisions
contained - in _para 13.4 of Head OQuarter Office
-tr;a%sfér policy dated 28.03.2014 in respect of 10
individuals (dﬁt of 28 individuals as referred in
Head QUarter;}bffice létter datéd 22.03.2016) as
Céhtralizéd igé(AnnexufelA), on repatriation‘fr§m
Chanda, Vargﬁgaon, Bhandara ﬁo rtheir Choi;e

stations i.e. .Accounts Office, Ordnance Factory,

Ambajhari Nagpur. It is further requested that for it

10 individuais mentionéd- in (Annexure B}, their
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transfer orders may be issued by the affected
stations as replacement to individuals listed in
(Annexure A). The respondent no.l also directed to
respondent no.3 to consider repatriation of rest of
18 individualsﬁagﬁgg;igtgd in (Annexure C) to their
choice station, since they have already completed
the prescribed tenure in hard tenure stations.
Further Controller of Finance and Accounts
(Factories), Ordnance Factory, Kirkee, Pune was
also requested wvide ~lettr dated 18.10.2016 to
explore the feasibility of volunteers for
Chanda/Varangaon/ Bhandara stations from_ amongst
Kirkee group of factories.

15. It is denied that respondent no.2 did
take; any positive step in "the  _matter bf
:-tgéh er of the applicants. As Stated earlier vide

dated 23.03.2016 posting -of 28 individuals

tpibrdnance Factory, Ambajhari from different hard.-.
tenure stations is already issued. The respondent
no.l has also directed that their replacemenf may
also be considered from Ordhance Factory,
Ambajhari, Nagpur within factory organization.

_1s. _ ,IE is stéted that  posting ' of

- substitutes to the hard tenure stations presently
not being administratively feasible, transfer
orders of. applicants could not -bg issued by

respondent: no.2.

|
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14 OA.No0.444/2016 & 445/2016
17; For the above reaséns there 1is no
substarice in the preéent OA and hence it is liable
to be dismissed.

18. On 24.11.2016 when the matter was

called out for final hearing during the Circuit
Bench Sitting at Nagpur,. we have Heard the
submissions of Shri B. Lahiri, learned Advocate for
the applicanté and reply arguments of Shri R. G.
Agarwal, learned Advocafe for the respondents in
bofh the OA's.
fi?;ﬁ?f“_ We have carefully gone through the
‘piéadiﬁis of the parties and the documents relied
upon byi£hem in support of their rival contentions.
h%ﬁet{ﬁave given thoughtful consideration to the
submissions and advance by "both the 1learned
Avacates for the parties.

FINDINGS
20f<_ ihe only controversy involved.in the
OAsffor consiaeration of this Tribunal is whether
the iméughed: order/communication dated 08.06.2016
iséﬁed by reéﬁondent no.2 is liable to be quashed
as_illegayy a;bitrary, unreasonable or improper and
the applicanfs_are entitled to the reliefs sbught;
A21; From perusal of record and
particularly ' the reply of thé respondents and
vérious | communications/ orders: referred by

appiicant& as  well as respondents in their
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pleadings, it can safely be said that since the
applicants have completed prescribed tenure in hard
tenure stations of Varangaon and Chanda
respectively, they were eligible for -being
considered for choice posting at Ordnance Factory,
Ambajhari, Nagpur. All the applicants being Senior
Auditors, they cannot be posted on their transfer
to any other ©post at the Ordnance Factory,
Ambajhari and they can be posted only in Accounts
Office, of which total sanctioned strength is 58
inclusive of Senior Auditors, Auditors and Clerks.
AS %uch the applicants can be transferred only as
Senior Auditors, and to no the other post, unless
they voluntarily opt for their request transfer to

uptherjlower post.

It is true that the ‘transfer policy

specifically makes a provision for request transfer

H‘»iéﬁ&éﬁoice stations by the employees who are pésted
at hard tenure stations, on .'completion of
pre§cribed period of two vyears. However, bit is
obvious that this does ﬁot create a'vested right in
employees> nor: obligation on the part of : the
respondents go:allow request and to transféf such
employees to the place bf their choice immediétely
on: completion of prescribed tenure. -This is so.
because, for.éffecting transfer énd posting of any

employee at any particular station, there should be

I
L

i

et

g

7 N T R

SRR il

R e e



16 OA.No0.444/2016 & 445/201;5
vacancy in the sanctioned strength of his cadre. In
the event there is no vacancy then also two
émployees can apply for mufual transfers, so that
they can. be accommodated/adjusted in  their
respective posts.'Ofcourse such request for mutual
transfer is subject to approval of their respective
heads of office. This being so, claim for request
transfer'by the employees working at hard tenure
stations can be entertained and considered iny if

there 1is vacancy in. the post at the’ place of

choice. It 1is the general experience that the

'gmbibyees exhibit some reluctance t» work in hard

tenﬁgg stations and if posted there, they opt for
regﬁést transfer at convenient stations of their
cﬁoice, immediately on completion of the preséribed
tenure..A difficulty crops up whén- large number of
employees wérking in 'same cadre at same hard
st___ai;j_on applyi for transfer to same station of their
choice, to accommodate all of them. Further
normally empldyees who are posted out side hard
area desire to continue at the same station_till

they complete ‘the prescribed minimum tenure and in

W

- =
L -

ses they seek extension by way of retention

on personal grounds. All these factors need to be

-considered! while processing reguest transfer by

employees who have completed the prescribed tenure

in.hard statioms.
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23. It 1is obvious from perusal of the
record that in the year 2014 £he applicants case
was considered for request transfer. However, not
recommended since other employees who were on list
of~ volunteers prior to 2014 were considered.
However, the applicants fequest was favorably
considered in the year 2015 and they were
recommended for transfer to Accounts Office,
Ordnance Factory, Bmbajhari. Nagpur. This was
however, - subject to - availability of sufficient
vacancies. It is needless to say that vacancies may
be created by transfer, promotion, resignation,
retirement or death of an employee.

24. The respondents have given the data

ding sanctioned strength of Auditors, Senior

ar
Au&ito!% and Clerks in Accounts Office, Ordnance
;Qggpy; Ambajhari , Nagpur. Particulars are aléo
given 'as--tdﬁlhow many request transfers ’Wefe'
considered as mentioned in para-é of the reply. It
ié, obvious from perusal of the reﬁord that thg
résﬁondené no.3 was not in a position to C§mp;y
with the drders issued by respondent no. 1 and’ 2
and to issue the transfer orders of applicants in
Accounts Office, Ordnance Factory, Ambajhari,
Nagpur from Varangaon and Chanda, for want of

vaCéncy.: The transfer orders of some of the

employees issued earlier were also pending for its

14

T

1
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implementation. The respondents have, however,
shown bonafides in explering the possibility of
accommodating. the applicants by calling upon
Ordnance Factory, - Kirkee, Pune to find out. from
Senior Auditors working within their jurisdiction
who are prepaged to go to Varangaon/Chanda, so that
at least some of the applicants can be
accommodated. However, it appears that so far the
said proposai has.got been materialized.

25. ' From the above ‘discussion, it is
"ngiPus that .the respondents are not denying or
.;geiaiiﬁg to éonsider applicants #equest for and

posting-at their choice stations. However, for want

u;k of_;yééancy_ they are not in a position to

materiaiize it in true sense. The indirect
consequence Abf this ié that the applicants are
required to;»continue at their respective  hard
tegqre-ﬁtatiégs beyond . the prescribed tenure .of.?2
years completéd way back in 2014. Of course their
reguest wiil Qe consideied in preference to request
made by. some such employees later in point of time.‘
26. y ;Qqhis being so, it cannot be said that
the‘ iméugnedfiérder. is’ in any manner arbitrary,
illegal or iiﬁproper, siric_:e it is: not known as' to
when the Vagéncies will be availablg in Accounts
Office, : Ordnance Factory, Ambajhari, Nagpur to

. accommodate applicants.. For thejabo@e reasons, it
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cannot be said that the respondent have given
evasive reply to the online grievance application.
This being so at this stage no relief can be

7rgFanted to the applicants, exqépt that they are
entitled to Dbe considered for transfer .to the
choice station on their completion of prescriged
tenure at hard stations. In fact the respondents

have considered the applicants twice and their

request is still under consideration.

27. (a) In view- of this both the OA's are
pgﬁtly allowed, so far as prayer clause 8 (b)
regarding declaration . sought by the applicant.

wever, directions to respondents cannot be issued

- to - -trdrsfer and relieve the applicants, for want of

f%écanc~§at their choice station.

The respondents are, however,
directed tp keep the app;icant§;reqqest alive and
try to accommédate”them.igvbatch wise accordiﬁg to
thelr senioriﬁy in wvolunteers iist; as and ,wheﬂ
vaééncy in cadre of._Senior Auditor occurs in f
Accounts Office, Ordnance Fa?tory, Ambajhari, - : j
Nagpur.

fa) The parties are directed to bear

their respective costs Qf_this OA'S

———.c.._,.ﬂ.wf M. ,r\
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ENTRAL ADMINISTRATIVE TRIBUNAL
CH ANDIGAR BENCH

CH GARH
O.A. No.080/00312/201¢6 Decided on: 04.01.2017

Coram: HCONBLE MR. JUSTICE M.S. 81
HON’BLE MRS. RAJWANT SAT

Khushali Ram S/o Sh. Dhannu Ram R/c House No.
PH-II Baltana (Zirakpur) PB

Argued by: Mr. Subhash C. Binjola, Advocate
Versus

1. Union of India through Secretary, Govt. of India (Min. Of
Defence) South Block, New Delhi.

G D.A., West Block- 'V, R }\’ L,J.c‘fl’l Ne\v Delhi — 110066.

BY HON'BLE MR. JUSTICE M.S. SULLAR, MEMBER (J)

1.  Tersely, the fé‘ct_s “and materi"ai';'. .whﬁ_c’r’i needs a necessary
mention for the limited purpose”of deq;nnd the core controversy
involved in the instant Original Application: {OA) and emanating from
the record is that, applicant Khushali Ram S/o Sh. Dhannu Ram
was appointed on the post of Clerk on :15.01.1991 in the Defence

Accounts Department of respondents. Thereafter, he

there to the post of Auditor/ Senior Auditor w.e.i.

was working as such in the office of AAO (DEQO)
N

Accounts Department and was transferred to PCDA
whereas one Bhagwan Singh Adhikari, working in the office of

Accounts Section MO Chandigarh was also transferred to DPDO
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Udhampur, vide impugned transfer order dated 17.02.2016°

(Annexure A-5) by the Competent Authority.

2. Aggrieved thereby, the applicant has preferred the instant O.A.
challenging the impugned transfer order on the following grounds:-
S 5 ; S5

“(a) That the applicant was contin yuously applying for inter
command transfer for the last three [years in the half
yearly report 03/2013, 09/2013, O?/QOH 08/2014,
03/2015 and 09/2015 but his name vs as not considered
for the last three years despite of the fatt a no. of persons
were transferred to these stations. Thus CGDA/PCDA (C)
Chandigarh has acted arbitrarily without following the set
rules and norms.

(b)  That the applicant was transferred to PAO (ORS) Subathu
vide PCDA (WC) Chandigarh order no-
/021086/15/HYR/10/15 dated 15/01/16 (Annexure A-
2) and subsequently, .cancelled his ibid order and
transferred the: apphcan ito, Jammu vide order no.
/02/1088/DAPB dated 1//0”/2016 which how% foul
play on thigrpart of'T¢ dent no. 2 and 3 (Annexure A-

£, the respondent
_ th-e senior most
to Lvh

5:
=
)
(@)
=

t“ansfel dated
Lransfel o tl”

Aave not

LransTerred he apphcant to- mmu Thus the order ,1‘
the respondem is illegal and arolt?arv Further the
respondeit, has not-passed the-érder strictly according to
seniority as many of the-per sons’ “senior and junior to the
applicant have beer ignored by the respondent e.g. Sh
Alkash Kant Gupta Sr. Auditor (Sr. No. 1) Sh. Ajay T(uma*
Sr. Auditor (sr. No. 2), Sh. Kaushal Kumar (Sr. No. 15).
Sh. Vinod Kumar, Sr. Auditor has been transferred to
LAO (A) Patiala despite of the fact that the applicant was
continuously applying for Patiala as one of his choice
stations for the last three years in the half yearly reports
w.e.f 03/2012 to 09/2016. Some of the other staff have
also been transferred to Ambala and Patiala ignoring the
seniority of the apphpant Thus, the 1mpu0nbd order
dated 17/02/2016 is malafide and arbitrary and is liable
to be quashed and set aside.

(d} hat the respondent No. 2 issued transfer order of 56
individuals to North region (J&K) on 05/02/2016 and it
%@.&@/ was loaded on net on OE/02/2016 but the another order

of same date i.e. 05/02/2016 under which the applicant
was transferred to Jammu was issued by PCDA (WC]
Cnandlcarh on 17/02/2016 and was shown on net on

17/02/2016 ie. 15 days after the issue of order i.e.



05/02/2016 which shows anlaAldE actior
respondents otherwise both ithe orders o
05,/02/2016 should haye been loaded or
date i.e. 05/02/2016 \/\nnemﬂres A-4 an
(e)  That the division bench of Hon’ble High Court in the ca
of Dr. Dev Parkash Chugh V/s¢ State of Punjab and
Others 2005 (4) SCT 736 has hela that the of—peaxmcnt is

bound to follow the set pol 103 ara it cannot demte 11 ora

d

the same. Sufficient reasons are to o be recorded and
valid and acceptable reason 'i.s recorded,
order cannot be sustained. Copy of the
enclosed as Annexure A-8.7
i
3. On the strength of the afm aid grounds, the applicant secis

to quash the impugned transfer order in the

hereinabove, inveking the provisions of Sectionn 19 ol the
Administrative Tribunals Act, 1983._ |
~the: applicant and filed

nent bc‘s jmore than

19

offices at about 250 l'gcation's all over t__he'country which are engaged
in providing fmanmal pavment ;audit and zﬂccuuvto services te the
Armed Forces and other alli'e'd"-v'or»ganizations. The deployment of

officers and staff in the department is decided, as per tne

requirement of Armed Forces. It wa

Ta

nc con U"lhvhs

strength of staff in the department is
decline due to greater attrition rate on account of retivements,

promotions to higher grades and eligible stafl exploring other

avenues outside the department. This rate being much higher t
the inflow of new recruits, and there is an acute shortage of staif to
the tune of around 35% in the department. This shoriage neea to be

evenly distributed among the field controllers of the deparument
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|
|

whose sub-officers are located af more than 250 stations. Keeping in’

|
view the existing depleted strength of the establishment, the

Il

applicant was stated to have oeen tra*1<fe red on administrative

exigencies and in the public interest of Armed Forces.
5. According to the respondents, as per the existing transfer

policy, posting to the hard tenure station has to be made from
amongst volunteers, if available and if the volunteers are not
available, then station seniors of all organizations in J & K region,

PCDA (WC) Chandigarh, PCDA (NC) Jammu, CDA (PD) Meerut and

PCDA (Boarder Road) Delhi Cantt organization are considered for

ransfer in order to LlOl ing of the Defence

Accounts Dep thé‘t kesping in view the

ganiz‘atibn seniority and

o. Sequelly, tl‘e sppc ic cé_s‘e*‘"of'the re.Sp01"icients is that the

applicant, out of his ‘rotaj seluce ofs more _tHan 25 years, has served

at Chandigarh for about 21 years. The respondents have further

“13. The applicant out of total service of more than 25 years,
has served at Chandigarh. his present duty station, for about
21'years. For only a period of almost 3 %2 years, he has posted
at Subathu. Thus, during this entire period the applicant had
remained posted under the same organization PCDA (WC)
Chandigarh.

14, he Hon’ble Supreme Court has repeatedly held in
several decisions that “transfer is an exigency of service” vide
B. Vardha Rao Vs. State of Karnataka AIR 1986, Shilpi Bose
Vs. State of Bihar, AIR 1591 QC 352, Union of India Vs. NP
Thomas, AIR 1993 SC 1605, Union of India Vs. S.L. Abbas, AIR
1993 SC 2444 etc.

5. In the case of Punjab Vs. Jogin d Singh Dhatt AIR 1993
C 2486, the Apex Court observed that “This Cowrt has time

- 7
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Q

and again expressed its disapprova al of the Courts below
interfering with the order of transfer of public servant from one
place to another. It is entirely for the employer to deci Then

where and at what point of time a public servant is tr

from his present posting. Ordinarily, the couts uc no
jurisdiction to interfere with the order of transfer

ikanta Rav

16. The Honble Supreme Court in Abanikanta !
of Orissa (Supp.) 4 SCC 169; 1996 Lab IC 982 held
settled law that the transfer which is an incident of
not to be interfered with by the courts unless it is s
clearly arbitrary or vitiated Dby malafide or Infracti
professed norm or principle governing ‘L:'analer "

17. That the scope of judicial rev ew
Article 226 of tha constitution of Inc
Supreme Court in Rajendra Rao ‘."'s.
148; (AIR 1939 SC 1236}, Nat
Corporation Ltd Vs. Shri Bhagwam

2001 SC 3309), State bank of India Vs. Anjan Sanyal (Z¢
SCC 508; AIR 2001 SC 1"‘48 Fo lox ing the

principles laid down
Allahabad High Cour
V. 1
l.ulCl\.l’lOV\"

‘1 as ncld t

juri‘ 101
r the »rdc—z‘
es p*'ombn SLUJ transfer, ¢r

that the authoritie
to pass the prders”. "=
18. Th° aDt)hcant is

_d Lhe 01 ders ‘\./\,T" not cmmpeten‘:

he is liable fo be’

19. The trensfbr order 1ssu<3d in respekL ‘of applicant is
malafide and séryi ""e:_rulﬂs ‘do PO \ ‘,.o"nblt such transfers. The

transfer ordcr of the apmlcan
exigency.”

3

7. Levelling a variety of allegations and narrating the se

vents, in all, the respondents claimed that the applicant remained

posted for about 21 years at Chandigarh out of his total service
years and since he was transferred on administrative exigencies and
in public interest of Armed Forces, so he is not entitled for anv relief.

Virtually acknowledging the factual matrix and reiterating the

validity of the impugned transfer order, the respondents have stoudly
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denied all other allegations and grounds icontained in the O.A. and -
prayed for its dismissal.

8. Controverting the pleadings in the written statement of the

respondents and reiterating the allegatiﬁoiﬁs and grounds contained

{

in the O.A., the applicant filed his rejoilg'lder. That is how we are
seized of the matter.

9. Having heard learned counsel forz1 the parties, having gone
through the record with their valualj)‘ie assistance and aflter
considering the entire matter and legal p;osition, we are of the firm

view that there is no merit, and the present O.A. deserves to be

dismissed for the reasons mertionedheréin below.

10. Ex-facie the dfguments” learned, ‘counsel that the
applicant was confir

the last three

transferred, soit

are not only devoid o shijicts
{1. As is evidenk ffom the Tecord that the @applicant remained
posted at Chandigarh for.a long-period of21 years cut of his total

of 25 years. Now he has been transferred to Jammu vide

(@]

impugned order. The mere fact that the applicant has earlier applied

for inter-command transfer and that his seniors were not

“transferred, ipso facto, are not & grounds much less cogent to term

the impugned transfer order as iliegal, as urged on his behalf. On

the contrary, the respondents have duly explained in their written
statement that having considered all the relevant factors viz.a viz.

Ciit

vacancy position, transfer policy and request of the applicant, the



4 exercised bona fide for the end c,e“:wnm

{ |
“ |
| |
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Defence accounts Placement Board (DAPB}

for transfer to Jammu, which is neith ,r;a hard nor a e

12. That means, it stands established on record that
| |

- 4 B » . | : Ao

was transferred on administrative grounds and in |
| |

He has miserably failed to prove as to how &

impugned transfer order is illegal. I\/Ioréover,"

\
to specifically plead and substantiate the speciic allegations oi

T+ e 1A AUe
Now Wwe

malice against any particular individual. It is

principle of law that mala fide is very easy to allege but difficult

prove as the onus to prove mala fide lies on the persons wno aiicges

it. The Hon’ble Apex Courtin®

Vs. Gurdial Singh/t

“Q

=

IOJ;E’LblL gxercise or fra
aps=motives; passions and
: ‘ends. beyonrd the sanctioned
DUI‘pOS”S of: power, by sunhlaumn ur ‘pretemsion of gain'
ledﬂlmate anl h‘ the use, oT" th\/ p@Wer is 10' 'T"e ru mi 6}

exercise of power sorm
on power: and _offs@n

leglcldal The acuon is Oac‘ when .Lhe t1 ue oD_eL., s to 1'each e
end different from the one for wmch the power is Lriist
goaded by extraneous c¢o nsidefat'ons, good or
irrelevant to the entrustment. WHhen the custodian of power
influenced in its exercise by conbiderations outside those
promotion of which the power is vested the Court calls it a

colourable exercise and is undecclved by illusion. In a bro:
lurred sense, Benjamm Disraeli was not off ﬂn mark gven in
law when he stated. "I repeat..... t;haL all power is a st- thal
we are accountable for its exercisg that, from the pec;
No.100/3709/2015 and for the [peoplﬁ all springs,
must exist." Fraud on power voids tl roif
d.

e
Fraud in
is not egqual to moral tuw"pnude and embraccs
which the action impugned is tol affect some cbject which is
beyvond the purpose and intent of the power, whether this be
malice-laden or even benign. If ithe purposec is
resultant act is bad. If considerations, foreign to th s
the power of extraneous to the statute, er iter the
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impels the action mala fides on frayid on power vitiates the
acquisition or other official act.” i

The same view was reiterated by this Tribunal in T.M. Szampath Vs.

— e

=

Union of India, [OA No. 188/2012 dge

ded on 30.08.2013] and
d
Naresh Wadhwa Vs, Union of India|[OA No. 810/2013 decided on

|
i
\
|

13, Meaning thereby, the Competeﬁt A;utliiority has transferred the
applicant from Chandigarh to Jammu ori administrative ground and
in public interest after considering thie 1’:”elevant factors like the
vacancy position, organization seniority aind request of the applicant.

Indeed such transfer order cannot and should not be interfered with

1 @ transferable post is
t to remain posted at one
v issued by the competent
If the courts continue to
interfere with day lissued by Government and

its subordinate auth bejscomplete chaos in the

administration whichmwould not'be condleivesto the public interest.

‘This matter is no more res integraramd is now well settled.
\

14.  An identical question came to be decided by Hon'ble Supreme

. . s . b s . _
Court in case Shiipi Bose Vs, State of Bihar AIR 1991 SC 532.

i

Having considered the scope of judicial interference in trans

¥ ST
1€1

matter, the Apex Court has observed as under:-
“4 In our opinion, the Courts should not interfere with a
transfer order which is -made in public interest and for
administrative reasons unless the transfer orders are made in
violation of any mandatory statutory rule or on the ground of
mala fide. A Government servant holding a transferable post
has no vested right to remain posted at one place or the other,
he is liable to be transferred from one place to the other.
Transfer orders issued by the Competent Authority do not
violate any of his legal rights. Even if a transfer order is passed



©
L
]

in violation of executive instructions or
ordinarily should not inlerfere with
party should approach the Thigher
department.”

4

e orc

15. In the same manner, it was alsc held by

- Y

Court in case Unien of Indisa §.1.. Abbas 1993

who should be transferred where, is a matter for the

TT

authority to decide. Unless the order of traa

tory prov

fides or is made in violation of any stalu

cannot interfere with it.

16. Sequelly, a three-Judge Bench of Hon'l

cases Major General J.K, Ban‘,al \/' s, Union of Ind

1\»0 5

7 SCC 227 and in apothu case 5 et

Kourav and O‘*her

20 h 'S ouuqved

Courts or Trﬂbvr\a,s'ere ﬂo*‘?'e/pected te Sinterdict the worki

administrative systeﬁr-‘,_bj?‘* trandferring the.o

is for the administration to take appropriate decision and

decisions shall stand unless they
by extraneous consideration without any facti

foundation. In case 8.C. Saxensa Vs, T

val

583 it was held by Hen'ble Apex Court
cannot disobey a transfer order by not reporting ba
posting and then go to a court to ventilate his
tendency of not reporting at the place of posting

[ Bs

litigation needs to be curbed

Q7
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17. Again the same view was reiterated by Hon'ble Supreme Court

State of U.P. Vs. Gobardhan Lal (2004) 11 SCC 402 wherein it was

ruled as under:-

It is too late in the day for any Government servant to
contend that once appointed or posted in a particular
place or position, he should continue in such place or
position as leng as he desires. Transfer of an employee is
not only an incident inherent in the terms of appom nemn
but also implicit as an essential condition of service in
Lhe absence of any specific indication to the contra, i ]

law governing or cor ‘QlUOT’lQ of service. Unless the order «
tlansfer is shown to be an outcome of a mala fide exercise
of power off violative of any statutory provision (an Act or
Rule) or passed by an authority not competent to do so,
an order of transfer cannot lightly be interfered with as a
matter of course or routine for any or every typc of
grievances sought to. be made. Even administrative
guidelines for reguldting sfer-or containing transfer
policies at best may afford an 0pp rtumt) to the: offkcu or

(-r

L haye thee - consf,c uence- of
e.+9% OA ‘No:100/3709/2015
-ansfer  a partic*'lar
ublicrinterest and as is
es of service as long as Lhu
dversely and there i
Anrﬂcuop of any carg ects such as seniority cale
of pay al’ld QLCJLCQ “emolumietits. ‘ThisCourt has often
reiterateds that the order Jof tremsfer made even in
transgr éssibn of. a"lnnmstratn/e cmuctehnes cannot alsc be
huelfered“‘gmth as ‘rthey’ dos ‘not’ confer any legally
enforceable rlghts unless; @5 Dotlced supra, showa to be
vitiated by mala fideswor is made Iin violation of any
statutory provision.

no

w

n

3. A challenge to an order of transfer should normally be
eschewed and should not be countenanced by the Courts
or Tribunals as though they are Ap}edate Authorities
over such orders, which could assess the niceties of the
administrative needs and requirements of the situaticn
concerned. This is for the reason that Courts or Tribunals
Lanhot substitute their “‘own decisions in the matter of
ransfer for that of Competent Authorities of the State
and even allegations of mala fides when meade must be
P cuch as to inspire confidence in the Court or are based
4\%;;\9”' on concrete materials and ought not to be enter tained on
the mere making of it or on consideration borne out of
conjectures or surmises and except for slrong and
convincing reasons, no interference could ordinarily be
nade with an order of transfer.”




18. Therefore, it is held that the transfer of the applicant was in

public interest and cn administrative exigency in the ssnsitive
R —
Accounts Department of Armec

not and should not be interfered with on the basis of wishiul

thinking of the applicant and on speculative grounds.
19. There is yet another aspect of the matter which can be view

entirely from a different angle. [t is not a matter of dispute that one

e

hagwan Singh Adhikari of Accounts Section was

from Chamdigarh to Udhampur along with the applicant

_ [
impugned transfer order (Annexure A-5) b

Sh. Bhagwan $Singh Adhikari-~hady filed

Application (CA) bearing No. 080Y268/2016,

very impugned tramsfer .order,

grounds, as
have been pleaded by the applicantin-the instant'Q.A. The said O.A.

was dismissed: gn} meritst i

ordinate Rench of Jhs """1buna1,*
the instant case on‘the prineiple’

4

20. As indicated -hereinabove, g¢nce it is hsld

Competent Authority has transferred the applicant fr

to Jammu on administrative grounds and in public |

eventuality, the Impugned transfer order is

review. Therefore, the contrary arguments of the learned counse! for

e
the applicant, stricto sensu deserve to be and are hereby

The ratio of law laid down in the indicated j

mutandis applicable to the present controversy and is a complete

answer (o the problem in hand.
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24 No other point, worth consideration, has either been
urged or pressed by the learned counsel for the parties.

22. In.the light of the aforesaid reasons, as there is no merit,
+the instant O.A. is hereby dismissed. However, the parties are left to

bear their own costs.

(RAJWANT SANDHU) (JUSTICE M.S. SULLAR)
MEMBER (&) MEMBER (J)

Dated: 04.01.2017
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